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- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
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earned patent term adjustment. See 37 CFR 1 .704(b). 
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The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 12, 14-19, 24-33 and 35 are rejected under 35 U.S.C. 102(b) as being clearly 
anticipated by Goldberg et al. 

Wherein the ultrasonic device operates while the needle creates the channel, and is thus 
examining the area of collateral ventilation. Further, the biopsy needle creates a channel and 
dilates it with the continued insertion thereof and is subsequently removed. The needle is also 
anchored to the insertion catheter in some way. Wherein the use of structure that does not 
manipulatively affect the method does not patentably distinguish over the reference (Ex Parte 
Pfeiffer 782 OG 639, 1962 CD 408). 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 20-23 are rejected under 35 U.S.C. 103(a) as being unpatentable over Goldberg et 
al in combination with Gregory. Goldberg et al teach a method as claimed except for adding an 
agent to assist in identifying hyperinflation of the lung, and application of a cyanoacrylate 
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adhesive and a steroid. Gregory teaches applying a cyanoacrylate adhesive to affix a patch to a 
fistula. It would have been obvious to the artisan or ordinary skill to employ the adhesive and 
patch of Gregory in the method of Goldberg et al, since the passage formed by Goldberg could 
be considered a fistula, and to add an agent to assist in identifying hyperinflation of the lung, 
since hyperinflation is a situation which could have disastrous consequences, such as rupture of 
the lung, which is highly undesirable, official notice of which is hereby taken, and to administer 
a steroid, since this would reduce any inflammation present, thus producing a method such as 
claimed. 

Claim 34 is rejected under 35 U.S.C. 103(a) as being unpatentable over Goldberg et al in 
combination with Joseph. Goldberg et al teach a method as claimed except for the specific 
recitation of inserting a device to determine the degree of collateral ventilation. Joseph teaches 
the desirability of measuring the pressure in the lung during intubation. It would have been 
obvious to the artisan of ordinary skill to provide the pressure sensor of Joseph in the device of 
Goldberg et al, since this will prevent clogging and infection, thus producing a method such as 
claimed. 

Applicant's arguments with respect to claims 12 and 14-35 have been considered but are 
moot in view of the new ground(s) of rejection. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to david shay whose telephone number is (571) 272-4773. The 
examiner can normally be reached on Tuesday through Friday from 6:30 a.m. to 5:00 p.m. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Charles Marmor, II, can be reached on Monday, Tuesday, Wednesday, Thursday, and 
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Friday. The fax phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http ://pair-direct .uspto . gov . Should you have questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 12, 14-19, 24-33 and 35 are rejected under 35 U.S.C. 102(b) as being clearly 
anticipated by Goldberg et al. 

Wherein the ultrasonic device operates while the needle creates the channel, and is thus 
examining the area of collateral ventilation. Further, the biopsy needle creates a channel and 
dilates it with the continued insertion thereof and is subsequently removed. The needle is also 
anchored to the insertion catheter in some way. Wherein the use of structure that does not 
manipulatively affect the method does not patentably distinguish over the reference (Ex Parte 
Pfeiffer 782 OG 639, 1962 CD 408). 
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The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 20-23 are rejected under 35 U.S.C. 103(a) as being unpatentable over Goldberg et 
al in combination with Gregory. Goldberg et al teach a method as claimed except for adding an 
agent to assist in identifying hyperinflation of the lung, and application of a cyanoacrylate 
adhesive and a steroid. Gregory teaches applying a cyanoacrylate adhesive to affix a patch to a 
fistula. It would have been obvious to the artisan or ordinary skill to employ the adhesive and 
patch of Gregory in the method of Goldberg et al, since the passage formed by Goldberg could 
be considered a fistula, and to add an agent to assist in identifying hyperinflation of the lung, 
since hyperinflation is a situation which could have disastrous consequences, such as rupture of 
the lung, which is highly undesirable, official notice of which is hereby taken, and to administer 
a steroid, since this would reduce any inflammation present, thus producing a method such as 
claimed. 

Claim 34 is rejected under 35 U.S.C. 103(a) as being unpatentable over Goldberg et al in 
combination with Joseph. Goldberg et al teach a method as claimed except for the specific 
recitation of inserting a device to determine the degree of collateral ventilation. Joseph teaches 
the desirability of measuring the pressure in the lung during intubation. It would have been 
obvious to the artisan of ordinary skill to provide the pressure sensor of Joseph in the device of 
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Goldberg et al, since this will prevent clogging and infection, thus producing a method such as 
claimed. 

Applicant's arguments with respect to claims 12 and 14-35 have been considered but are 
moot in view of the new ground(s) of rejection. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to david shay whose telephone number is (571) 272-4773. The 
examiner can normally be reached on Tuesday through Friday from 6:30 a.m. to 5:00 p.m. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Charles Marmor, II, can be reached on Monday, Tuesday, Wednesday, Thursday, and 
Friday. The fax phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gQv . Should you have questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

/david shay/ 
Primary Examiner, Art Unit 3735 



